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IntroductIon 

on June  24, 2022, the united states supreme Court 
released its decision in Dobbs v. Jackson Women’s Health 
Organization, overturning the constitutional right to abortion 
established in Roe v. Wade and Planned Parenthood v. Casey 
decades ago.1 this decision marks a concrete step forward for 
the pro-life movement while curtailing abortion access for many 
women.2 as women search for abortion help online and offine 
in this new legal landscape, many of them often encounter 

† J.D., Cornell law school, 2024; B.a., Carleton College, 2019. thank 
you to all the members of Cornell law Review who helped prepare this note for 
publication. 

1 See Dobbs v. Jackson Women’s health org., 142 s. Ct. 2228, 2279 (2022). 
2 Casey tolan, Majlie de Puy Kamp & isabelle Chapman, The Crisis Preg-

nancy Center Next Door: How Taxpayer Money Intended for Poor Families Is Fund-
ing a Growing Anti-Abortion Movement, Cnn (oct. 25, 2022), https://www.cnn. 

239 

https://www.cnn
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crisis pregnancy centers (“CPCs”), non-proft agencies that 
provide free pro-life pregnancy services.3 however, contrary to 
the perception of many who walk into the CPC facilities,4 these 
facilities do not provide abortion resources or contraception.5 

today, CPCs far outnumbers abortion clinics across the 
united states,6 and various states are implementing new ini-
tiatives to provide funding for CPCs.7 Despite their rapid ex-
pansion, CPCs have been at the forefront of criticism for their 
problematic measures to attract and counsel clients, often 
pursuant to their own ideology on reproductive issues.8 CPCs 
usually present themselves as medical clinics, with their staff 
wearing white coats when seeing clients in exam rooms.9 how-
ever, many of them in fact do not have licensed medical profes-
sionals to conduct medical procedures.10 unlicensed CPCs are 
subject to a less stringent standard of compliance in compari-
son with licensed abortion clinics, causing growing concerns 
about CPCs’ accountability with respect to the potential harm 
they may generate.11 For example, there have been instances 
in which CPCs offered misleading information regarding fetal 
development and baseless assertions regarding fetal pain.12 

com/2022/10/25/us/crisis-pregnancy-centers-taxpayer-money-invs [https:// 
perma.cc/Q2aP-ueya]. 

3 See lauretta Brown, Pro-Life Pregnancy Centers Help Women — Why Are 
They Being Targeted?, nat’l cath. reg. (July 8, 2022), https://www.ncregister. 
com/blog/pro-life-pregnancy-centers-targeted [https://perma.cc/8l9t-l96F]; 
care net, the truth about “crIsIs Pregnancy centers” 19 (2019), https://www. 
care-net.org/hubfs/Downloads/the_truth_about_Crisis_Pregnancy_Centers.pdf 
[https://perma.cc/3XJe-n9W7]. 

4 See tolan, de Puy Kamp & Chapman, supra note 2. 
5 See id. 
6 See JenIfer McKenna & tara Murtha, the allIance, desIgned to deceIve: a study 

of the crIsIs Pregnancy center Industry In nIne states 4 (2021) [hereinafter allIance 

rePort], https://alliancestateadvocates.org/wp-content/uploads/sites/107/ 
alliance_CPC_Report_Final2-1-22.pdf [https://perma.cc/hD6W-D4QW]. 

7 See tolan, de Puy Kamp & Chapman, supra note 2. 
8 See allIance rePort, supra note 6, at 10. 
9 amy g. Bryant & Jonas J. swartz, Why Crisis Pregnancy Centers Are Legal 

but Unethical, 20 aMa J. ethIcs 269, 270–71 (2018) (“lay volunteers who are 
not licensed clinicians at CPCs often wear white coats and see women in exam 
rooms.”). 

10 Beth holtzman, Have Crisis Pregnancy Centers Finally Met Their Match: 
California’s Reproductive FACT Act, 12 nw. J.l. & soc. Pol’y 78, 83 (2017). 

11 teneille R. Brown, Crisis at the Pregnancy Center: Regulating Pseudo-Clinics 
and Reclaiming Informed Consent, 30 yale J.l. & feMInIsM 221, 224–25 (2018). 

12 andrea swartzendruber et al., Crisis Pregnancy Centers in the U.S.: Lack of 
Adherence to Medical and Ethical Practice Standards, 65 J. adolescent health 821, 
823 (2019). 

https://perma.cc/hD6W-D4QW
https://alliancestateadvocates.org/wp-content/uploads/sites/107
https://perma.cc/3XJe-n9W7
https://care-net.org/hubfs/Downloads/the_truth_about_Crisis_Pregnancy_Centers.pdf
https://www
https://perma.cc/8l9t-l96F
https://www.ncregister
https://generate.11
https://procedures.10
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as a result, visitors may miss the appropriate timing to decide 
whether to proceed with abortion or not.13 

states and localities have been wrestling with CPC regula-
tions for a long time. in the last century, attempts to regulate 
CPCs relied on states’ existing consumer protection statutes 
to sanction misleading CPC marketing.14 Beginning with Bal-
timore in 2009, state and local legislators passed acts and 
ordinances that mandated CPCs to disclose facts about their 
services and license status, which has become the major route 
to regulate CPCs since then.15 

in response to these efforts, CPCs have constantly chal-
lenged the constitutionality of the mandated-disclosure legisla-
tion.16 in the 2018 case of National Institute of Family and Life 
Advocates v. Becerra (“NIFLA”), the supreme Court reviewed 
California’s Reproductive FaCt act, which required CPCs to 
disclose whether they are licensed on a posted notice at the en-
trance of the facility and in at least one waiting room, as well as 
on all advertisements.17 in NIFLA, the supreme Court decided 
that California’s FaCt act violated the First amendment.18 Fol-
lowing NIFLA, mandated disclosure requirements seem to have 
reached a dead end.19 in light of the recent changes in repro-
ductive healthcare, new solutions to address potential CPC 
harms are more necessary than ever. 

13 See id. 
14 See, e.g., Fargo Women’s health org. v. larson, 391 n.W.2d 627, 629 (n.D. 

1986); Mother & unborn Baby Care of n. tex., inc. v. tex., 749 s.W.2d 533, 536 
(tex. app. 1988). 

15 hayley e. Malcolm, note, Pregnancy Centers and the Limits of Mandated 
Disclosure, 119 coluM. l. rev. 1133, 1153–56 (2019). 

16 Id. at 1154. 
17 nat’l inst. of Fam. & life advocs. v. Becerra, 138 s. Ct. 2361, 2368, 2370 

(2018). 
18 Id. at 2378. 
19 Kate vlach, What’s Old is New Again: How State Attorneys General Can 

Reinvigorate UDAP Enforcement to Combat Crisis Pregnancy Center Deception, 39 
coluM. J. gender & l. 140, 142 (2019). however, there are still local govern-
ments trying to use this method to regulate local CPCs. seattle’s recent proposal, 
for example, is modelled on a 2011 san Francisco Disclosure law that targeted 
CPCs. See erica C. Barnett, Seattle Legislation Aims to Stop “Crisis Pregnancy 
Centers” from Lying Quite So Much, PublIcola (aug. 15, 2022), https://publicola. 
com/2022/08/15/seattle-legislation-aims-to-stop-crisis-pregnancy-centers-
from-lying-quite-so-much/ [https://perma.cc/aB73-7aaD]. 

https://perma.cc/aB73-7aaD
https://publicola
https://amendment.18
https://advertisements.17
https://marketing.14
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as the people’s attorneys20 and the chief law offcers of the 
states,21 state attorneys general (“state ags”) are perfectly sit-
uated to solve the legal problem posed by CPCs.22 acting for the 
people, a state ag possesses broad common-law power to act 
on behalf of the public.23 as the chief law offcer, the state ag 
has a wide array of effective tools to combat unlawful practic-
es.24 state ags have also risen to prominence in the national 
policymaking process,25 and are able to regulate questionable 
CPC practices to protect citizens. Moreover, legal analysis and 
case studies have shown that existing state statutes are use-
ful devices to curb deceptive CPC practices while avoiding the 
constraints imposed by NIFLA.26 thus, state ags may regulate 
CPCs by looking to these available statutes at hand. 

this note will discuss state ags’ role in addressing CPC 
regulations and in fghting questionable CPC practices. Part i 
introduces CPCs and their history, describes some of the earlier 
efforts in combating deceptive CPC practices, and summarizes 
the supreme Court’s NIFLA ruling that invalidated legislation 
designed to curb CPC harm. Part ii grapples with the core of 
the note—a proposed solution to regulate CPCs through state 
ag enforcement: subpart a lists the advantages of state ags’ 
position in battling problematic CPC practices, particularly its 
broad common law enforcement power, robust enforcement 
tools and thriving infuences; subpartss B and C introduce dif-
ferent types of problematic practices by the CPCs, point to the 
state statutes that can address the issues, and suggest solu-
tions through case studies of past ag actions. the note con-
cludes by reiterating the importance of state ags in protecting 
the health of the citizens of their states and updating readers 
on recent developments in CPC regulations. 

20 See, e.g., Commonwealth ex rel. Beshear v. Kentucky off. of the governor 
ex rel. Bevin, 498 s.W.3d 355, 363 (Ky. 2016) (holding that the Kentucky attorney 
general’s primary obligation is to serve the people). See also Mark R. herring, The 
People’s Lawyer: The Role of the Attorney General in the Twenty-First Century, 53 
u. rIch. l. rev. 1, 2 (2018). 

21 See, e.g., Ky. rev. stat. ann. § 15.020(1) (West 2021) (declaring that the 
Kentucky attorney general is the chief law offcer of the Commonwealth); see also 
William P. Marshall, Break Up the Presidency? Governors, State Attorneys General, 
and Lessons from the Divided Executive, 115 yale l.J. 2446, 2452–53 (2006). 

22 For a similar discussion see vlach, supra note 19, at 159–63. 
23 See discussion infra section ii.a. 
24 See discussion infra section ii.a. 
25 Margaret h. lemos & ernest a. young, State Public-Law Litigation in an Age 

of Polarization, 97 tex. l. rev. 43, 45 (2018). 
See discussion infra sections ii.B & ii.C. 26 

https://NIFLA.26
https://public.23
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I 
the crIsIs Pregnancy centers and the Past efforts to regulate 

a. the Rise of the Crisis Pregnancy Centers 

as mentioned in the introduction, CPCs are organizations 
offering pregnancy counseling and services, often pursuant to 
their pro-life ideology in reproductive healthcare.27 Many CPCs 
in the united states are correlated with a national umbrella 
organization such as Care net, heartbeat international, or, the 
national institute of Family and life advocates (“niFla”), one 
of the petitioners in NIFLA.28 these umbrella organizations are 
religious in nature and lead thousands of CPCs by providing 
resource support and CPC operation guidelines.29 

Birthright, which opened in Canada in 1968, was among the 
initial networks of CPCs.30 Birthright and other CPC networks 
were part of a faith-based movement in response to states that 
legalized abortion.31 Many major umbrella organizations nowa-
days emerged during this period to prevent women from choos-
ing abortion by intervening in a woman’s decision process with 
respect to the termination of her pregnancy. For example, in 
1980, the Christian action Council founded its frst center in 
Baltimore, Maryland and changed its name to Care net.32 

however, many of these facilities employed deceptive prac-
tices to attract as many clients as possible. a prime example 
is the Pearson Foundation and its affliated CPCs established 
by Robert Pearson, who was the main force behind the man-
ual titled “how to start and operate your own Pro-life out-
reach Crisis Pregnancy Center” (“the Pearson Manual”).33 the 

27 See supra notes 4, 7 and accompanying text. 
28 See Brown, supra note 11, at 228; see also tolan, de Puy Kamp & Chapman, 

supra note 2 (describing heartbeat international as one of the largest global net-
works of CPCs); about niFla, nat’l Inst. of faM. & lIfe advocs, https://nifa.org/ 
about-nifa/ [https://perma.cc/a28D-WlDe]; nat’l inst. of Fam. & life advocs. 
v. Becerra, 138 s. Ct. 2361, 2361 (2018). 

29 See, e.g., about Care net, care net, https://www.care-net.org/about 
[https://perma.cc/39u7-vtls]. 

30 See also Brown, supra note 11, at 228. 
31 in 1970, hawaii, new york, and alaska repealed their abortion laws, 

with hawaii becoming the frst state to legalize abortion upon the request of the 
woman. See Malcolm, supra note 15, at 1137. 

32 history, care net, https://www.care-net.org/history [https://perma. 
cc/4aPe-nlKa]. 

33 Jane gross, Pregnancy Centers: Anti-Abortion Role Challenged, n.y. 
tIMes, Jan.  23, 1987, at B1, https://www.nytimes.com/1987/01/23/nyre-
gion/pregnancy-centers-anti-abortion-role-challenged.html [https://perma.cc/ 

https://perma.cc
https://www.nytimes.com/1987/01/23/nyre
https://perma
https://www.care-net.org/history
https://perma.cc/39u7-vtls
https://www.care-net.org/about
https://perma.cc/a28D-WlDe
https://nifla.org
https://Manual�).33
https://abortion.31
https://guidelines.29
https://NIFLA.28
https://healthcare.27
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manual, described by law enforcement offcials as a 93-page 
guidebook to trick consumers, lays out several approaches that 
could mislead women into foregoing abortion.34 

For example, the manual encourages affliated centers to 
use “neutral advertising,” list their names in the yellow Pages 
telephone directory alongside abortion clinics, and use “dual 
names” to attract visits from “abortion-bound women” and do-
nations from “people against abortion” at the same time.35 in 
addition, the manual instructs the centers to call their preg-
nancy tests, which are the same as those available in drug-
stores, “a refned form of the old rabbit test” and “[a]t no time 
do you need to tell them what you’re doing.”36 in 1987, the new 
york state attorney general investigated a CPC that employed 
such practices for deceptive advertising.37 

in recent years, a more modernized and proliferating CPC 
industry has emerged. according to a report by the non-proft 
organization the alliance (“alliance Report”), as of 2021, com-
mon CPC services have included drugstore-level pregnancy 
tests, “free” goods contingent on the pregnant person’s par-
ticipation in ideological programming, and reproductive health 
counseling38 likely provided by unlicensed professionals.39 in 
addition, CPCs have also used geofencing advertising that 
intrudes on individual privacy, promoted and administered 
“abortion Pill Reversal” which has unascertained health risks, 
and used non-diagnostic ultrasounds.40 

in addition to fnancial support from their umbrella or-
ganizations, CPCs receive federal and state funding.41 CPCs 
started receiving public funding in the 1990s.42 in 2019, 
CPCs obtained federal funds through the teen Pregnancy Pre-
vention and title X Family Planning Programs for low-income 

g537-BD2P] (noting however, that some CPC organizations, such as Birthright, 
opposed Pearson’s approach described in the manual). 

34 Id. 
35 Id. 
36 Id. 
37 Id. 
38 See allIance rePort, supra note 6, at 5–6. 
39 Id. For further discussion about the license status of CPCs, see infra 

section ii.C. 
40 allIance rePort, supra note 6, at 5–6. For further discussion about these 

questionable practices, see infra sections ii.B & ii.C. 
41 allIance rePort, supra note 6, at 29. 
42 Id. 

https://1990s.42
https://funding.41
https://ultrasounds.40
https://professionals.39
https://advertising.37
https://abortion.34
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individuals.43 in particular, the trump administration gave 
$1.7 million from funds reserved for title X to the California-
based religious crisis pregnancy network obria.44 During the 
CoviD-19 pandemic in 2020, CPCs also obtained forgivable 
federal loans through the payment protection program under 
the Coronavirus aid, Relief, and economic security (CaRes) 
act.45 at the state level, at least ten states have provided fund-
ings to CPCs from the diversion of welfare reform funds under 
the temporary assistance for needy Families (tanF) program, 
originally designed to support the basic life necessities of low-
income pregnant people and families with children.46 

B. the impeded Mandated Disclosure Regulations 

While state ags pursued consumer protection claims 
against CPCs in the 1980s and 1990s,47 abortions rights 
groups began advocating for mandatory disclosure laws in the 
2000s.48 since then, mandated-disclosure legislation targeting 
CPCs has seemed to become the predominant route to combat 
CPC deceptive conduct. as of 2020, seven municipalities and 
two states have passed CPC mandated-disclosure legislation.49 

43 andrea swartzendruber & Danielle n. lambert, A Web-Based Geolocated 
Directory of Crisis Pregnancy Centers (CPCs) in the United States: Description of 
CPC Map Methods and Design Features and Analysis of Baseline Data, JMIr 
Pub. health surveIllance (Mar.  27, 2020), https://www.ncbi.nlm.nih.gov/pmc/ 
articles/PMC7148549/ [https://perma.cc/DC5t-yyuu]. For information about 
the federal title X Program, see off. of Population affs., Fact Sheet: Final Title X 
Rule Detailing Family Planning Grant Program, u.s. deP’t of health & huM. servs., 
https://opa.hhs.gov/grant-programs/archive/title-x-program-archive/compliance-
statutory-program-integrity-6 [https://perma.cc/86RB-XvQJ]. 

44 off. of Population affs., HHS Awards Title X Family Planning Service 
Grants, u.s. deP’t of health & huM. servs. (Mar. 29, 2019) https://opa.hhs.gov/ 
about/news/grant-award-announcements/hhs-awards-title-x-family-planning-
service-grants [https://perma.cc/Pe3R-FgMs]; Kenneth P. vogel & Robert Pear, 
Trump Administration Gives Family Planning Grant to Anti-Abortion Group, n.y. 
tIMes (Mar.  29, 2019), https://www.nytimes.com/2019/03/29/us/politics/ 
trump-grant-abortion.html [https://perma.cc/89P6-CCCP]. 

45 Jessica glenza, Anti-Abortion Centers Receive at Least $4M from US Coronavirus 
Bailout, the guardIan (aug. 3, 2020), https://www.theguardian.com/world/2020/ 
aug/03/anti-abortion-centers-paycheck-protection-program?CMP=share_btn_link 
[https://perma.cc/FR3P-ZKeX]. 

46 emily Crockett, States Are Using Welfare Money to Fund Anti-Abortion Propa-
ganda,vox (oct. 3, 2016), https://www.vox.com/identities/2016/10/3/13147836/ 
states-tanf-welfare-crisis-pregnancy-centers [https://perma.cc/a563-37al]. 

47 See, e.g., Carr v. axelrod, 798 F. supp. 168, 176 (s.D.n.y. 1992); Planned 
Parenthood Fed’n of am., inc. v. Problem Pregnancy of Worcester, inc., 498 n.e.2d 
1044, 1045–46 (Mass. 1986). 

48 See vlach, supra note 19, at 158. 
49 Id. at 143. 

https://perma.cc/a563-37al
https://www.vox.com/identities/2016/10/3/13147836
https://perma.cc/FR3P-ZKeX
https://www.theguardian.com/world/2020
https://perma.cc/89P6-CCCP
https://www.nytimes.com/2019/03/29/us/politics
https://perma.cc/Pe3R-FgMs
https://opa.hhs.gov
https://perma.cc/86RB-XvQJ
https://opa.hhs.gov/grant-programs/archive/title-x-program-archive/compliance
https://perma.cc/DC5t-yyuu
https://www.ncbi.nlm.nih.gov/pmc
https://legislation.49
https://2000s.48
https://children.46
https://obria.44
https://individuals.43
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Disclosure laws usually require CPCs to post signs in their 
space or include disclaimers in their advertisements to warn 
clients that CPCs do not provide abortion services or have li-
censed medical providers.50 Baltimore was the frst city to 
pursue this measure by passing ordinance 09-252 in 2009.51 

amending the city health code, the ordinance required “limited-
service pregnancy centers” to post a disclaimer “substantially 
to the effect that the center does not provide or make referral 
for abortion or birth-control services.”52 the amended health 
code defned a “limited-service pregnancy center” as any per-
son whose primary purpose is to give pregnancy-related ser-
vices, and who provides information about such services, for a 
fee or for free, but does not provide or refer for any abortions 
or nondirective and comprehensive birth-control services.53 

this narrow defnition ruled out any person or organization 
that provides pregnancy-related services relating to abortion, 
which essentially targeted the CPCs. the amended health code 
also provided further requirements for the language, accessi-
bility, and location of the disclaimer.54 a violation of such re-
quirements would trigger a written notice order by the state’s 
health Commissioner.55 Further failure to comply could be 
punished by a fne up to $500 for each day of non-compliance 
for misdemeanor.56 

subsequently, other governments, such as Montgomery 
County, new york City, and the City of austin, passed similar 

50 See, e.g., cal. health & safety code §  123472 (West 2016) (California’s 
FaCt act). 

51 Malcolm, supra note 15, at 1153. 
52 balt., Md., health code §§ 3-501, 3-502(a) (2022). 
53 Id. § 3-501. 
54 See id. § 3-502. 
55 See id. § 3-503. 
56 See id. § 3-506. however, Baltimore’s legislative move certainly received 

backlash from the CPCs. See Malcolm, supra note 15, at 1154. in particular, 
greater Baltimore Center for Pregnancy Concerns brought a suit, claiming that 
the ordinance violated the Center’s First and Fourth amendment rights. greater 
Balt. Ctr. for Pregnancy Concerns, inc. v. Mayor & City Council of Balt., 721 
F.3d 264, 272–73 (4th Cir. 2013). a federal district court in Maryland enjoined 
the enforcement of the ordinance, explaining that Baltimore could have “use[d] 
or modif[ied] existing regulations governing fraudulent advertising” that would 
cover the deceptive advertising practices by the CPCs, thus a new law was rather 
unnecessary. Id. at 279. Baltimore appealed the decision, but its attempt was 
eventually not successful, considering the impact of the NIFLA decision, which 
was issued in 2018 and will be discussed in the following paragraphs. See greater 
Balt. Ctr. for Pregnancy Concerns, inc. v. Mayor & City Council of Balt., 879 F.3d 
101, 113 (4th Cir. 2018) (declaring that the Fourth Circuit affrmed the district 
court’s decision), cert. denied, 138 s. Ct. 2710 (2018). 

https://misdemeanor.56
https://Commissioner.55
https://disclaimer.54
https://services.53
https://providers.50
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mandated-disclosure legislation.57 this wave eventually reached 
the state level in 2015 when California enacted its Reproductive 
Freedom, accountability, Comprehensive Care, and transpar-
ency (FaCt) act.58 the FaCt act required licensed facilities pro-
viding services, such as ultrasounds, contraception, pregnancy 
tests, and abortions, to post notices in their waiting rooms in-
forming patients of free and low-cost family planning, prenatal 
care, and abortion services in California.59 the FaCt act required 
unlicensed facilities providing ultrasounds, prenatal care, or 
pregnancy tests in California to disclose their lack of license to 
perform medical procedures on-site and in advertising.60 

the FaCt act received considerable opposition from the 
CPCs and their affliated umbrella organizations, such as 
niFla.61 niFla argued that the FaCt act violated their rights 
to free speech and free exercise of religion under the First 
amendment.62 the district court rejected the plaintiffs’ request 
for an injunction.63 the court found the notice requirement 
for licensed facilities survived intermediate scrutiny because 
it was “neutral as to any particular view or opinion and merely 
provides information” regarding alternative options.64 With re-
spect to the unlicensed facilities, the court held that the act 
was valid as the state had a compelling interest in ensuring 
pregnant women knew whether a provider was licensed, and 
the law was narrowly tailored to that interest.65 a ninth Circuit 
panel affrmed this decision, noting that the FaCt act regu-
lated professional speech with a purpose “to advance the wel-
fare of the clients, rather than to contribute to public debate.”66 

57 See Malcolm, supra note 15, at 1154. 
58 cal. health & safety code §§ 123470 to 123473 (West 2016). 
59 Id. §§ 123471(a), 123472(a). in addition, such a notice should be “posted 

in a conspicuous place,” printed and distributed to clients, or given digitally upon 
arrival. See id. § 123472(a)(2). 

60 Id. § 123472. 
61 See, e.g., nat’l inst. of Fam. & life advocs. v. Becerra, 138 s. Ct. 2361, 

2370 (2018). 
62 nat’l inst. of Family & life advocs v. harris, no. 15cv2277 Jah(DhB), 2016 

Wl 3627327, at *3 (s.D. Cal. Feb. 9, 2016). 
63 Id. at *11. 
64 Id. at *8. 
65 See id. at *9. 
66 nat’l inst. of Fam. & life advocs. v. harris, 839 F.3d 823, 839 (9th Cir. 

2016). the panel rejected the argument that nonprofts were not “professional,” 
holding that the clinics entered the market in a professional context despite being 
nonprofts. Id. at 841. 

https://interest.65
https://options.64
https://injunction.63
https://amendment.62
https://niFla.61
https://advertising.60
https://California.59
https://legislation.57
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however, in June 2018, a 5–4 supreme Court reversed the 
ninth Circuit’s decision and held that the FaCt act violated 
the petitioners’ right to free speech by compelling speech on 
content-based grounds.67 the Court held that strict scrutiny, 
instead of intermediate scrutiny, applied to the mandated no-
tice for licensed facilities, because the mandated notice was 
content-based and did not (1)  require professionals to dis-
close factual, noncontroversial information in their commercial 
speech, nor (2)  regulate professional conduct.68 instead, the 
Court found the mandated notice required disclosure of highly 
controversial information and regulated speech.69 the Court 
further decided that the notice requirement for licensed facili-
ties was not valid even under intermediate scrutiny, as it inter-
fered with the facilities’ communication with their clients, while 
alternatives, such as a public information campaign about 
abortion, were clearly available.70 With respect to the disclo-
sure requirement for unlicensed facilities, the Court held that 
it unduly burdened speech, as the state-designated content in 
the disclosure requirement interfered with the facilities’ ability 
to deliver their own messages, and thus failed to survive any 
level of scrutiny.71 

the impact of the supreme Court’s decision has been pro-
found. in essence, the decision frmly established the height-
ened standard of review for mandated disclosure laws, making 
the chance of success for this form of CPC regulation extremely 
slim.72 

67 nat’l inst. of Fam. & life advocs. v. Becerra, 138 s. Ct. 2361, 2378 (2018). 
68 Id. at 2372–74. 
69 Id. at 2372. 
70 Id. at 2376. 
71 Id. at 2378. 
72 the standard of review is always a murky area in the First amendment 

context, and in this case, the majority rejected the ninth Circuit’s intermediate 
scrutiny approach. Id. at 2371–72. instead, the majority identifed two exceptions 
to the strict scrutiny standard that applied to content-based regulations: “laws 
that require professionals to disclose factual, non-controversial information in 
their ‘commercial speech,’” and laws regulating professional conduct that “in-
cidentally involves speech.” Id. at 2372. accordingly, the majority declared that 
strict scrutiny should apply to the notice requirement for licensed facilities as 
it did not fall under either exception. the act failed the frst exception because 
it was related to services provided by the state, not the clinics, that involved 
a highly controversial topic. Id. the act failed the second exception because it 
was “not tied to a procedure at all” and applied to all interactions at a covered 
facility, making it a regulation of speech rather than professional conduct. Id. at 
2373–74. in essence, the majority applied a heightened standard of review on the 
mandated disclosure CPC regulations. however, the dissent pointed out that the 
heightened scrutiny announced could lead to Lochner-like judicial assessments 

https://scrutiny.71
https://available.70
https://speech.69
https://conduct.68
https://grounds.67
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II 
regulatIng Modern cPcs: a state attorney general aPProach 

a. general advantages of state attorney general actions 

1. Broad Common Law Powers. the state attorney general 
is a position with broad powers granted by the common law to 
initiate actions on behalf of the people of the state to promote 
the public interest.73 in most states, the attorney general re-
tains its common-law powers unless the state legislature has 
chosen to abrogate them.74 according to the national associa-
tion of attorneys general (“naag”), courts have recognized that 
state ags possess common-law powers including the authority 
to “[p]rotect the public interest,” to “[c]ontrol litigation and ap-
peals,” and to “[i]ntervene in legal proceedings on behalf of the 
public interest.”75 With these expansive common-law powers, 
state ags can act as long as the action serves the public inter-
est, including initiating lawsuits to enforce state laws, without 
the authorization of the government or agency.76 therefore, the 
state ags can always initiate actions and seek injunctive relief 
in state courts against CPCs if their conduct violates state laws. 

Moreover, because the state ags possess broad common 
law power and discretion to act on behalf of the public, they 

of a large range of ordinary social and economic regulations, potentially endan-
gering the signifcant reliance interest in the legitimacy of mandated disclosure 
requirements as seen in commercial speech regulations such as pharmaceutical 
drugs advertisement. See id. at 2381–82. yet the majority decided to proceed with 
this standard by distinguishing CPCs as facilities that were neither commercial 
nor medical, which puts higher burdens on states and localities if they want to 
regulate the CPCs through a categorical approach. Id. at 2371; vlach, supra note 
19, at 151. 

73 Florida ex rel. shevin v. exxon Corp., 526 F.2d 266, 268 n.6 (5th Cir. 1976) 
(“the attorney general is  .  .  .  entrusted by [the people] with the common law 
power to legally represent them or some of them in matters deemed by him to af-
fect the public interest.” (citation omitted)). 

74 Shevin, 526 F.2d at 268 (“their duties and powers typically are not exhaus-
tively defned by either constitution or statute [of the states] but include all those 
exercised at common law.”). 

75 Powers and Duties, nat’l assoc. of att’ys gen., https://www.naag.org/ 
issues/powers-and-duties/ [https://perma.cc/36Kt-F8BP]. 

76 Justin g. Davids, note, State Attorneys General and the Client-Attorney 
Relationship: Establishing the Power to Sue State Offcers, 38 coluM. J.l. & soc. 
Probs. 365, 374 (2005) (“in her representation of the people, the attorney general 
has the power to initiate or intervene in almost any action as long as a real public 
interest is involved.”). For the common law power to enforce state laws, see, for 
example, lund ex rel. Wilbur v. Pratt, 308 a.2d 554, 558 (Me. 1973) (holding that 
the attorney general, as the chief law offcer of the state, may exercise all com-
mon law power and authority as public interests require and as he or she deems 
necessary for the enforcement of the laws of the state). 

https://perma.cc/36Kt-F8BP
https://www.naag.org
https://agency.76
https://interest.73
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do not need to prove standing when fling claims in court and 
face a less rigid threshold for enjoining harmful behavior.77 the 
standard for state ags to obtain a court injunction is a showing 
of necessity to protect the public interest, which is consider-
ably easier to meet than the demonstration of irreparable harm 
required for private plaintiffs.78 thus, it is arguably more effec-
tive and effcient for state ags to initiate legal action against 
CPCs than private individuals who do not enjoy the same legal 
advantages. 

2. Robust Tools of the Offce. apart from the broad common 
law power to act for the public interest, a state attorney general 
has other important tools that can affect how state agencies, 
private parties, and the courts react to substantive legal is-
sues. For example, state ags can conduct extensive investiga-
tions on consumer complaints about CPCs and approach the 
parties involved in the complaint with settlement agreements 
to stop harmful behaviors.79 additionally, state ags can issue 
advisory legal opinions and fle amicus curiae briefs to express 
their viewpoints on issues of interest,80 which can extend to 
questionable CPC practices.81 the overturning of Roe v. Wade 
makes this issue more relevant than ever. 

3. Thriving Infuence of the State AGs. in addition to the 
legal powers and practical tools endowed in the position, state 
ags are important statewide actors in the state governmen-
tal systems. as one scholar observes, “[b]esides a governor-
ship, state attorney generals are arguably the most prominent 
statewide offce one can hold in state politics.”82 Moreover, 
state attorneys general are also drawing national attention to 
their collective efforts in the fghts against tobacco companies’ 

77 See vlach, supra note 19, at 161. 
78 See id. 
79 For the authority of investigative power, see, for example, n.y. gen. bus. 

law §§ 352, 354–55 (McKinney 2023) (authorizing the new york attorney general 
to Commence investigations, public or confdential, into potentially fraudulent 
business practices). For the authority to enter into settlement agreements, see, 
for example, arIz. rev. stat. ann. § 41-192(B)(4) (2022) (stating that the arizona 
attorney general may “[c]ompromise or settle any action or claim by or against 
this state or any department, board or agency of this state”). 

80 See Powers and Duties, supra note 75. 
81 For further discussion of potential unfair trade practices by the CPCs, see 

infra section ii.B. For further discussion of potential unauthorized practice of 
medicine by the CPCs, see infra section ii.C. 

82 nick Robinson, The Decline of the Lawyer-Politician, 65 buff. l. rev. 657, 
691 (2017). 

https://practices.81
https://behaviors.79
https://plaintiffs.78
https://behavior.77
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misleading advertisements and the opioid epidemic.83 there-
fore, a campaign launched by interested state ags to regulate 
CPCs can also emphasize to the nation the importance of repro-
ductive healthcare regulation in the post-Dobbs landscape.84 

B. Before entering the CPC: Mobile geofencing advertisements 

1. CPCs’ Practice. Modern-day CPCs utilize technological 
developments to advance their goals more effectively and eff-
ciently, and one prime example is their use of mobile geofenc-
ing advertisements. Mobile geofencing is a digital advertising 
technique that allows marketers to target individuals in a par-
ticular physical area by delivering ads to their smartphones, 
frequently by utilizing the individual’s gPs (global Positioning 
system) location, iP (internet Protocol) address, or other device 
identifcation data.85 taking advantage of this tacit targeting 

83 See The Master Settlement Agreement, nat’l assoc. of att’ys gen., https:// 
www.naag.org/our-work/naag-center-for-tobacco-and-public-health/the-mas-
ter-settlement-agreement/ [https://perma.cc/66DP-vsB7] (describing the infu-
ence of the collective efforts by ffty-two state and territory attorneys general in 
reaching a master settlement agreements with major u.s. tobacco companies to 
curb their harmful advertising and marketing practices); Opioids, nat’l assoc. 
of att’ys gen., https://www.naag.org/issues/opioids/ [https://perma.cc/u83K-
lP6y] (summarizing the impact of the bipartisan endeavor by multiple state 
attorneys general to settle with pharmaceutical companies in preventing the opi-
oid epidemic from spreading further). 

84 several ags have already started to combat questionable CPC practices 
in their states and beyond. in november 2022, a multistate coalition of ten at-
torneys general fled a letter to apple, urging the technology giant to shield their 
users’ reproductive health privacy against intrusion from third parties, includ-
ing CPCs. See Press Release, Cal. off. of the att’y gen., attorney general Bonta 
Joins Multistate Coalition urging apple to take action to Better Protect Repro-
ductive health Data in third-Party apps (nov.  21, 2022), https://oag.ca.gov/ 
news/press-releases/attorney-general-bonta-joins-multistate-coalition-urging-
apple-take-action [https://perma.cc/C4RQ-KMPQ]. in addition, attorneys gen-
eral from California, Massachusetts and Minnesota have issued consumer alerts 
to warn the state citizens about the potential risks posed by the CPCs. See Press 
Release, Cal. off. of the att’y gen., attorney general Bonta issues Consumer 
alert Warning Californians that Crisis Pregnancy Centers Do not offer abor-
tion or Comprehensive Reproductive Care (June  1, 2022), https://oag.ca.gov/ 
news/press-releases/attorney-general-bonta-issues-consumer-alert-warning-
californians-crisis [https://perma.cc/89y4-geJC]; Press Release, Mass. off. 
of the att’y gen., ag healey Warns Patients about Crisis Pregnancy Centers 
(July  6, 2022), https://www.mass.gov/news/ag-healey-warns-patients-about-
crisis-pregnancy-centers [https://perma.cc/uy6C-Ds4a]; Press Release, Minn. 
off. of the att’y gen., attorney general ellison issues Consumer alert about 
Crisis Pregnancy Centers (aug. 22, 2022), https://www.ag.state.mn.us/offce/ 
Communications/2022/08/23_CrisisPregnancyCenters.asp [https://perma.cc/ 
Q58X-XlRl]. 

85 Justin sherman, The Data Broker Caught Running Anti-Abortion Ads––to 
People Sitting in Clinics, lawfare (sept. 19, 2022), https://www.lawfareblog.com/ 

https://www.lawfareblog.com
https://perma.cc
https://www.ag.state.mn.us/office
https://perma.cc/uy6C-Ds4a
https://www.mass.gov/news/ag-healey-warns-patients-about
https://perma.cc/89y4-geJC
https://oag.ca.gov
https://perma.cc/C4RQ-KMPQ
https://oag.ca.gov
https://perma.cc/u83K
https://www.naag.org/issues/opioids
https://perma.cc/66DP-vsB7
www.naag.org/our-work/naag-center-for-tobacco-and-public-health/the-mas
https://landscape.84
https://epidemic.83
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method, CPCs have set up geofences around abortion clinics 
to reach patients in the waiting room.86 With cooperation from 
geofencing advertisement companies, CPCs have managed to 
send those in abortion clinics ads titled “Pregnancy help” or 
“you have Choices” in order to get them to go to CPCs instead.87 

Moreover, a CPC marketing frm went even further by suggest-
ing that CPCs get “creative” with their geofencing and set it 
up around “high schools, universities, shopping malls, movie 
theaters, and abortion clinics.”88 

2. Available Legal Solution. in order to combat this form of 
exploitative data collection and usage, state ags can look to ex-
isting consumer protection statutes, especially unfair or decep-
tive acts or practices (“uDaP”) laws to address the issue.89 With 
the encouragement of the Federal trade Commission (“FtC”),90 

states adopted uDaP laws modelled on section 5 of the FtC 
act, which is the federal uDaP statute.91 similar to section 5 
of the FtC act,92 the typical language of a state uDaP statute 
bans “[u]nfair methods of competition and unfair or deceptive 
acts or practices in the conduct of any trade or commerce.”93 

data-broker-caught-running-anti-abortion-ads%e2%80%94-people-sitting-clinics 
[https://perma.cc/Dn3P-4P3n]. 

86 See allIance rePort, supra note 6, at 35. 
87 See Press Release, Mass. off. of the att’y gen., ag Reaches settlement with 

advertising Company Prohibiting ‘geofencing’ around Massachusetts healthcare 
Facilities (apr.  4, 2017), https://www.mass.gov/news/ag-reaches-settlement-
with-advertising-company-prohibiting-geofencing-around-massachusetts-health-
care-facilities [https://perma.cc/3KWC-DMyZ]. 

88 See allIance rePort, supra note 6, at 35. 
89 For further discussion about the viability of state ags’ enforcement of state 

uDaP laws see vlach, supra note 19, at 154–57. 
90 See Dee Pridgen, The Dynamic Duo of Consumer Protection: State and Pri-

vate Enforcement of Unfair and Deceptive Trade Practices Laws, 81 antItrust l.J. 
911, 912 (2017). 

91 See Danielle Keats Citron, The Privacy Policymaking of State Attorneys Gen-
eral, 92 notre daMe l. rev. 747, 754 (2016); 15 u.s.C. § 45(a)(2) (granting FtC 
authority to regulate “unfair methods of competition”). 

92 See 15 u.s.C. §  45(a)(1) (“unfair methods of competition in or affecting 
commerce, and unfair or deceptive acts or practices in or affecting commerce, are 
hereby declared unlawful.”) 

93 See Mass. gen. laws ann. ch. 93a, § 2(a) (West 2023); see also ohIo rev. 
code ann. §  1345.02(a) (West 2023) (prohibiting “unfair or deceptive act[s] or 
practice[s] in connection with a consumer transaction”). some states retain “de-
ceptive” but leave out “unfair” practices in their uDaP-like statutes. See, e.g., n.y. 
gen. bus. law §§ 349, 350 (McKinney 2023) (prohibiting only “[d]eceptive acts or 
practices in the conduct of any business, trade or commerce or in the furnishing 
of any service”). nevertheless, these statutes function the same as their counter-
parts with the “unfair” prong in actions against data privacy intrusion. See, e.g., 
assurance of voluntary Compliance Between att’ys gen. and google, llC, at 1 

https://perma.cc/3KWC-DMyZ
https://www.mass.gov/news/ag-reaches-settlement
https://perma.cc/Dn3P-4P3n
https://statute.91
https://issue.89
https://instead.87
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in fact, many states’ uDaP statutes were enacted with the in-
tention to be guided by the FtC’s interpretations of section 5 
of the FtC act.94 

as guidance, the FtC has brought claims against and en-
tered consent orders with location data collectors using its sec-
tion 5 authority, including a claim against a marketing service 
provider which provided geofencing service to third parties.95 in 
its section 5 actions against data collectors, the FtC clarifes 
that the (1) “failure to give clear disclosures to the individual”; 
(2) “failure to obtain valid consent or failure to honor opt-out” 
from the individual; and (3) “collection of location data in con-
fict with stated privacy policies” constitute unfair or deceptive 
practices.96 

given the sheer number of CPCs97 and the FtC’s increas-
ingly curtailed ability to address more localized unfair trade 
practices,98 state ags are better situated to address the issue. 
in contrast with the FtC’s limited outreach,99 state ags, with 
their broad powers and tools, can proceed by investigating 
consumer complaints, negotiating settlement agreements, and 
seeking injunctions. also, state ags’ uDaP claims against CPC 

n.3 (nov.  14, 2022), https://ag.ny.gov/sites/default/fles/google_location_aod_ 
fnal.pdf [https://perma.cc/tv6M-hKg7] (a multistate coalition of ags reaching 
a settlement with google for its practice of location data tracking with the ags’ 
claims including the violation of n.y. gen. bus. law §§ 349, 350). 

94 See, e.g., Mass. gen. laws ann. ch. 93a, § 2(b) (West 2023) (“it is the in-
tent of the legislature that .  .  . the courts will be guided by the interpretations 
given by the Federal trade Commission and the Federal Courts to section 5(a) 
(1) of the Federal trade Commission act (15 u.s.C. § 45(a)(1)), as from time to 
time amended.”); tex. bus. & coM. code ann. § 17.46(c)(1) (West 2023) (“it is the 
intent of the legislature that . . . the courts to the extent possible will be guided 
by  .  .  .  the interpretations given by the Federal trade Commission and federal 
courts to section 5(a)(1) of the Federal trade Commission act [15 u.s.C.a. § 45(a) 
(1)].”). 

95 See, e.g., stipulated order for Permanent injunction and Civil Penalty Judg-
ment, united states v. inMobi Pte. ltd., no. 3:16-cv-3474, (n.D. Cal. June 22, 
2016) (FtC’s consent order under section 5 of the FtC act with a marketing 
service provider whose targeted advertising software tracked app user location in 
order to identify an individual user’s precise location for purposes of ad targeting). 

96 Paige M. Boshell, The Power of Place: Geolocation Tracking and Privacy, 
a.b.a. bus. l. today (Mar.  25, 2019), https://businesslawtoday.org/2019/03/ 
power-place-geolocation-tracking-privacy/ [https://perma.cc/5F9C-vDK9]. 

97 See allIance rePort, supra note 6, at 4. 
98 James Cooper & Joanna shepherd, State Unfair and Deceptive Trade Prac-

tice Laws: An Economic and Empirical Analysis, 81 antItrust l.J. 947, 953 (2017); 
see also vlach, supra note 19, at 159 (“[B]ut [FtC as a lone agency] lacked the 
capacity to tackle the full breadth of fraudulent and harmful activity. . . .”). 

99 See Pridgen, supra note 90, at 915–16. For discussion about the advan-
tages of state attorneys general enforcement, see supra section ii.a. 

https://perma.cc/5F9C-vDK9
https://businesslawtoday.org/2019/03
https://perma.cc/tv6M-hKg7
https://ag.ny.gov/sites/default/files/google_location_aod
https://practices.96
https://parties.95
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deception in the last century survived First amendment chal-
lenges, clearing the constitutional hurdle posed by NIFLA.100 

it seems feasible that a state attorney general could also 
address this problem by enforcing the state’s corresponding 
consumer privacy law if there is one. yet, as of october 2022, 
only a handful of states have passed specifc consumer privacy 
acts: California has a comprehensive consumer privacy act ef-
fective as of January 1, 2020, while most of the acts signed in 
other states will be effective in mid-2023.101 in addition, in light 
of the possibility of the enactment of a federal privacy law, the 
preemptive effect of this act on state consumer privacy statutes 
is unclear.102 therefore, the existing state uDaP statutes, which 
cover a broad range of unfair trade practices, are arguably the 
more practicable tool available for state ags at this stage. 

3. A Case Study of State AG Action. Massachusetts attorney 
general Maura healey has demonstrated how to deal with 

100 See, e.g., Carr v. axelrod, 798 F. supp. 168, 175–76 (s.D.n.y. 1992) 
(“therefore, [Plaintiff] cannot show that the enforcement proceeding will irrepa-
rably damage his frst amendment right to speak on the abortion issue.”); Fargo 
Women’s health org. v. larson, 391 n.W.2d 627, 629 (n.D. 1986) (“We further 
concluded that the preliminary injunction did not unconstitutionally infringe 
upon the help Clinic’s First amendment rights.”). 

101 cal. cIv. code §  1798.100 (West) (effective Jan. 1, 2020); Colorado s.B. 
21-190 (Colorado Privacy act) (effective July  1, 2023), https://coag.gov/app/ 
uploads/2022/01/sB-21-190-CPa_Final.pdf [https://perma.cc/yZl7-2DXR]; 
Connecticut s.B. 6 (effective July 1, 2023), https://www.cga.ct.gov/2022/aCt/ 
Pa/PDF/2022Pa-00015-R00sB-00006-Pa.PDF [https://perma.cc/B2vF-9yWF]; 
virginia s.B. 1392 (virginia Consumer Data Protection act) (effective Jan.  1, 
2023), https://lis.virginia.gov/cgi-bin/legp604.exe?211+sum+sB1392 [https:// 
perma.cc/DaJ5-Xg3h]; utah s.B. 227 (utah Consumer Privacy act) (effective 
Dec.  31, 2023), https://le.utah.gov/~2022/bills/static/sB0227.html [https:// 
perma.cc/y7aW-P9gK]. 

102 See Jonathan M. gaffney, chrIs d. lInebaugh & erIc n. holMes, cong. rsch. 
serv., lsb10776, overvIew of the aMerIcan data PrIvacy and ProtectIon act, h.r. 
8152, at 5 (2022), https://crsreports.congress.gov/product/pdf/lsB/lsB10776 
[https://perma.cc/3Zvt-haQ2] (presenting different stances about the preemp-
tive effect of american Data Privacy and Protection act (“aDPPa”) on state privacy 
law enforcement and leaving the federal preemption an unresolved question). in 
response to the possibility of a sweeping preemption by the aDPPa, a coalition of 
ten ags led by California attorney general Rob Bonta called on Congress to create 
a baseline of consumer privacy laws that do not preempt states’ ability to address 
data protection issues. Press Release, Cal. off. of the att’y gen., attorney general 
Bonta leads Coalition Calling for Federal Privacy Protections that Maintain strong 
state oversight (July 19, 2022), https://oag.ca.gov/news/press-releases/attorney-
general-bonta-leads-coalition-calling-federal-privacy-protections [https://perma. 
cc/3MXP-uKuv]. Whether consumer privacy protection would enjoy the same en-
forcement model as that of antitrust, with state agencies flling the gap of federal 
actions, is still unclear. See note, Antitrust Federalism, Preemption, and Judge-Made 
Law, 133 harv. l. rev. 2557, 2558–59 (2020) (discussing the federal-state dual 
enforcement model in antitrust legal landscape). 

https://perma
https://oag.ca.gov/news/press-releases/attorney
https://perma.cc/3Zvt-haQ2
https://crsreports.congress.gov/product/pdf/lsB/lsB10776
https://le.utah.gov/~2022/bills/static/sB0227.html
https://lis.virginia.gov/cgi-bin/legp604.exe?211+sum+sB1392
https://perma.cc/B2vF-9yWF
https://www.cga.ct.gov/2022/aCt
https://perma.cc/yZl7-2DXR
https://coag.gov/app
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CPC geofencing using the state’s uDaP statute. in 2017, the 
Massachusetts attorney general reached a settlement with 
Copley advertising, a data broker, for its practice of monitor-
ing individuals who visited abortion clinics and geofencing 
advertisements around those clinics. the settlement resolved 
allegations of unfair and deceptive trade practices in viola-
tion of Massachusetts consumer protection laws.103 in partic-
ular, Copley advertising helped CPCs display ads with titles 
like “you have Choices” to people sitting in abortion clinic 
waiting rooms.104 although the settlement agreement did not 
fnd that Copley advertising provided geofencing services in 
Massachusetts, the attorney general believed that it would 
still be unlawful for an entity like Copley advertising to imple-
ment this strategy under Massachusetts’ uDaP statute.105 the 
statute makes illegal “[u]nfair methods of competition and un-
fair or deceptive acts or practices in the conduct of any trade or 
commerce.”106 according to the settlement, the Massachusetts 
attorney general believed the kind of geofencing practiced 
by Copley advertising violated the aforementioned statute as 
it “intrudes upon a consumer’s private health or medical af-
fairs and/or results in the gathering or dissemination of pri-
vate health or medical facts about the consumer without his 
or her knowledge or consent.”107 this emphasis on intrusion 
of privacy without consent was consistent with and echoed the 
FtC’s interpretation in its consent order with another market-
ing company that provided similar services.108 

as a result, the settlement mandated that Copley advertising 
provide assurance that it would refrain from using geofenc-
ing technology at or near Massachusetts healthcare facilities to 
infer any person’s “health status, medical condition, or medi-
cal treatment.”109 thus, the Massachusetts attorney general 
has provided a viable option for other interested state ags to 
prevent CPCs and relevant marketing service providers from 
employing a geofencing advertising strategy. the scope of these 
settlements can be expansive, as state ags may reach CPCs 

103 sherman, supra note 85. 
104 See id. 
105 See id. 
106 Mass. gen. laws ann. ch. 93a, § 2(a) (West 2023). 
107 assurance of Discontinuance at 4–5, In re Copley advertising, llC, no. 1784-

cv-01033 (Mass. super. Ct. apr. 4, 2017), https://digitalcommons.law.scu.edu/cgi/ 
viewcontent.cgi?article=2452&context=historical [https://perma.cc/l6yu-nByB]. 

108 See Boshell, supra note 96. 
109 See Press Release, supra note 87. 

https://perma.cc/l6yu-nByB
https://digitalcommons.law.scu.edu/cgi
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and marketing companies outside their states based on the 
reasonable deduction that these entities have the capacity to 
geofence citizens of their states.110 

C. sitting in the CPC: “abortion Pill Reversal” and non-
Diagnostic ultrasound 

1. CPCs’ Practice. in recent years, many CPCs began to 
promote and administer “abortion pill reversal” (“aPR”) to their 
visitors.111 aPR refers to the “experimental administration of 
high doses of progesterone” to pregnant people who have only 
taken the frst of the two medicines for a medication abortion.112 

Many CPCs claim aPR can “reverse” an abortion, but medical 
experts state such claims “are not based on science and do not 
meet clinical standards.”113 aPR’s effects on the human body 
are still unascertained, and a recent clinical study was even 
terminated because a quarter of the participants experienced 
severe bleeding.114 according to the alliance Report, 35% of 

110 See assurance of Discontinuance, supra note 107. 
111 See allIance rePort, supra note 6, at 6–7. 
112 See id. 
113 Facts Are Important: Medication Abortion “Reversal” Is Not Supported by Sci-

ence, aM. coll. of obstetrIcIans & gynecologIsts https://www.acog.org/advocacy/ 
facts-are-important/medication-abortion-reversal-is-not-supported-by-science 
[https://perma.cc/8RBD-nehF]. 

114 Mitchell D. Creinin, Melody y. hou, laura Dalton, Rachel steward & 
Melissa J. Chen, Mifepristone Antagonization with Progesterone to Prevent Medi-
cal Abortion: A Randomized Controlled Trial, 135 obstetrIcs & gynecology 158, 
162 (2020). the research project was initiated partially in response to a previous 
experiment led by george Delgado, a physician and the main architect behind the 
promotion of aPR. See Mara gordon, Controversial ‘Abortion Reversal’ Regimen 
Is Put to the Test, nPR (Mar.  22, 2019), https://www.npr.org/sections/health-
shots/2019/03/22/688783130/controversial-abortion-reversal-regimen-is-put-
to-the-test [https://perma.cc/5QaC-J2Xe]. Prior to Creinin’s project, Delgado 
had also conducted an experiment, reaching the outcome that abortion could 
be effectively reversed by progesterone. See george Delgado et al., A Case Series 
Detailing the Successful Reversal of the Effects of Mifepristone Using Progesterone, 
33 Issues l. & Med. 21 (2018). however, this experiment failed to randomly assign 
women to receive a placebo or mifepristone and was called into question by other 
researchers. See, e.g., Daniel grossman & Kari White, Abortion “Reversal” — Leg-
islating without Evidence, 379 new eng. J. Med. 1491, 1491 (2018) (questioning 
the scientifc validity of the conclusion of Delgado’s 2018 research). Despite the 
ongoing debate about whether aPR is scientifc or not, many states have passed 
informed consent laws that require abortion facilities to inform a woman prior 
to, or soon after taking the frst drug in a two-dose medication abortion, that it 
may be possible to reverse the effects of the abortion. See, e.g., Ky. rev. stat. ann. 
§  311.774(2) (West 2023); w. va. code §  16-2i-2(4) (West 2023). nevertheless, 
many of these state statutes have been challenged, and federal and state courts 
have issued preliminary injunctions against the enforcement of the statutes. See, 
e.g., all-options inc. v. att’y gen. of ind., 546 F. supp. 3d 754, 757 (s.D. ind. 

https://perma.cc/5QaC-J2Xe
https://www.npr.org/sections/health
https://perma.cc/8RBD-nehF
https://www.acog.org/advocacy
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CPCs promote aPR. Moreover, 5% of CPCs said they provide 
aPR, but none of them clarifed who administers it, how it is 
administered into the patient’s body, or whether follow-up care 
was provided.115 

another common practice within CPCs is the non-diag-
nostic ultrasound, which is offered by 56% of CPCs.116 these 
“non-diagnostic” ultrasounds cannot detect fetal abnormality 
or distress,117 and may lead to inaccurate results about a preg-
nancy.118 the american institute of ultrasound in Medicine has 
warned against the use of ultrasounds for any non-medical 
purpose: “the use of ultrasound without a medical indication 
to view the fetus, obtain images of the fetus, or identify the fetal 
external genitalia is inappropriate and contrary to responsible 
medical practice.”119 

however, fewer than half (47%) of the CPCs in the alliance 
Report indicated whether they had a licensed medical profes-
sional on staff or not, with the rest providing no information 
about whether there were licensed medical professionals as-
sociated with the center at all.120 only 16% of the CPCs inves-
tigated indicated an affliated physician and 25% indicated an 
affliated registered nurse, while none of the CPCs indicated 
whether licensed medical professionals were employees or vol-
unteers, full- or part-time.121 anecdotal reports also indicate 
that some physicians affliated with CPCs are licensed in felds 
unrelated to reproductive health.122 it is thus reasonably pos-
sible that an unignorable number of CPCs have been market-
ing aPR, administering aPR, and/or conducting ultrasounds 
without licensed professionals with appropriate skills and 
knowledge. 

2. Available Legal Solution. to address these issues, 
state ags can look to medical licensing laws which prohibit 

2021); Planned Parenthood of Mont. v. state ex rel. Knudsen, 515 P.3d 301, 317 
(2022). 

115 See allIance rePort, supra note 6, at 7. 
116 See id. at 6. 
117 See id. 
118 Crisis Pregnancy Centers (CPCs), Mass. off. of the att’y gen., https:// 

www.mass.gov/service-details/crisis-pregnancy-centers-cpcs [https://perma. 
cc/8B3l-nFBC]. 

119 Prudent Use and Safety of Diagnostic Ultrasound in Pregnancy, aM. Inst. of 

ultrasound In Med. (May 19, 2020), https://www.aium.org/offcialstatements/79 
[https://perma.cc/3Fay-2laQ]. 

120 See allIance rePort, supra note 6, at 6. 
121 See id. 
122 See id. at 26. 

https://perma.cc/3Fay-2laQ
https://www.aium.org/officialstatements/79
https://perma
www.mass.gov/service-details/crisis-pregnancy-centers-cpcs
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unauthorized practice of medicine. every state has a long his-
tory of unauthorized-practice-of-medicine jurisprudence, with 
state ags as the main enforcers against such practices, which 
often includes a defnition of what constitutes “practice of 
medicine.”123 For example, virginia’s medical licensing statute 
defnes the practice of medicine as the “prevention, diagnosis, 
and treatment of human physical or mental ailments, condi-
tions, diseases, pain, or infrmities by any means or method.”124 

Many states further include the practice of presenting oneself 
in a manner that such an individual is authorized to practice 
medicine would also constitute a violation.125 

since progesterone is a medicine available only through a 
doctor’s prescription,126 the CPCs who administer aPR, which 
is essentially high doses of progesterone, would be engaging 
in the practice of medicine by the term’s plain language. CPCs 
which promote the use of aPR may also fall under the scope of 
state medical licensing statutes that include the presentation 
of oneself as practicing medicine in their defnition of “practice 
of medicine.” By promoting the use of aPR as a sound method 
to “reverse” a medication abortion, the CPCs are presenting 
themselves as facilities with the capacity to give suggestions 
on interference with a medical procedure. the use of a non-
diagnostic ultrasound image can also ft into the defnition of 
“practice of medicine,” as one of the main purposes behind ob-
taining an ultrasound image is to diagnose whether a person is 
pregnant or not.127 

123 in the 1970s, many state ags brought criminal actions against unauthor-
ized practice of medicine claims against acupuncturists, and state courts upheld 
the convictions of acupuncture practitioners because the use of needles to reduce 
pain constituted the practice of medicine. See Brown, supra note 11, at 264–65. 
in particular, a Washington state court found that acupuncturists “offer[ed] ser-
vices to people with various affictions and tell them they can help them feel 
better” and therefore practiced medicine under the plain language of its relevant 
unauthorized practice of medicine statute. See state v. Pac. health Ctr., inc., 143 
P.3d 618, 626 (Wash. Ct. app. 2006),. 

124 va. code ann. § 54.1-2900 (West 2023). 
125 See, e.g., MInn. stat. ann. § 147.081 (West 2023) (defning the practice of 

medicine to include anyone who “advertises, holds out to the public, or represents 
in any manner that [she] is authorized to practice medicine in this state”); arIz. 
rev. stat. ann. § 32-1401(22) (2023) (defning the practice of medicine to include 
“the attempt or the claim to be able to diagnose, treat or correct” any health-
related issues). 

126 Progesterone, MedlInePlus (apr. 15, 2016), https://medlineplus.gov/druginfo/ 
meds/a604017.html [https://perma.cc/lW9J-Ct8B]. 

127 Ultrasound, Mayo clInIc (apr. 30, 2022), https://www.mayoclinic.org/tests-
procedures/fetal-ultrasound/about/pac-20394149 [https://perma.cc/5uP7-JKB5]. 

https://perma.cc/5uP7-JKB5
https://www.mayoclinic.org/tests
https://perma.cc/lW9J-Ct8B
https://medlineplus.gov/druginfo
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similar to state ags’ uDaP actions, enforcing the unau-
thorized practice of medicine statutes usually does not pose 
a First amendment issue.128 Medical licensing laws have sur-
vived most of the constitutional challenges against them, such 
as claims based on the free exercise of religion129 and viola-
tions of due process.130 although the threshold determination 
on whether CPCs are practicing medicine is still not settled, the 
state ags can proceed to employ their states’ medical licens-
ing laws without much worry about the statutes’ validities. the 
First amendment hurdle in NIFLA is unlikely to bar state ags’ 
actions to regulate the administration of aPR and the use of 
non-diagnostic ultrasound, as these actions are regulations of 
conduct instead of speech.131 to regulate the promotion of aPR 
alone through medical licensing law may raise a First amend-
ment question, as it involves the regulation that targets expres-
sion or expressive conduct.132 thus, viewing the promotion of 
aPR during counseling together with conduct such as the use 
of non-diagnostic ultrasound and the production of ultrasound 
images raises a stronger claim for regulating CPCs based on 
unauthorized practice of medicine. these practices, not limited 
to speech, all amount to the presentation of oneself as someone 
who practices medicine. therefore, the promotion of aPR, along 
with other conduct that may fall under the scope of “practice 
of medicine,” could provide a suffcient factual basis for a state 
ag to successfully proceed with the initial step of regulation–– 
investigate whether there is the unauthorized practice of medi-
cine through subpoena requiring relevant documents.133 the 
case study of this section can illustrate the direction to pursue 
this measure. 

3. A Case Study of State AG Action. the new york attorney 
general’s offce has provided a path in regulating the unli-
censed practice of medicine by the CPCs. in 2013, the former 

128 See Brown, supra note 11, at 264–65. 
129 See, e.g., smith v. People, 117 P. 612, 614–15 (Colo. 1911) (holding a 

Colorado unauthorized practice of medicine statute constitutional as it did not 
interfere with the free exercise of religion). 

130 See, e.g., hitchcock v. Collenberg, 140 F. supp. 894, 900–02 (D. Md. 1956) 
(holding a Maryland unauthorized practice of medicine statute did not deprive the 
defendant-naturopaths of property without due process). 

131 See nat’l inst. of Fam. & life advocs. v. Becerra, 138 s. Ct. 2361, 2373 
(2018) (stating that regulating conduct that incidentally burdens speech does not 
violate First amendment). 

132 See id. at 2373–74. 
133 See evergreen ass’n, inc. v. schneiderman, 54 n.y.s.3d 135, 143–44 

(n.y. app. Div. 2017). 

https://n.y.s.3d
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new york attorney general eric schneiderman issued a sub-
poena on evergreen association, a CPC network in the new 
york City area, in order to investigate whether it was engaged 
in the unauthorized practice of medicine.134 evergreen, in re-
sponse, asserted that the subpoena interfered with its First 
amendment right to free expression and lacked a suffcient fac-
tual basis.135 the issue was brought to the appellate Division 
of the supreme Court of new york, and the attorney general 
presented evidence that evergreen’s centers were designed to 
resemble medical facilities with its staff members dressed in 
scrubs or lab coats.136 the attorney general further provided 
that evergreen took clients’ medical history, conducted diag-
noses of pregnancies and determinations of gestational age, 
and gave misleading medical advice.137 the court thus found 
that the attorney general had suffciently demonstrated a 
“legitimate factual basis” to issue the subpoena and conduct 
the investigation in order to determine whether evergreen was 
engaged in the unauthorized practice of medicine.138 the in-
vestigation could thus proceed with the scope of its document 
requests determined by the court that the attorney general 
could reach documents that were related to medical care.139 

the investigation by the former new york attorney general 
sheds light on the method to pursue for state ags concerned 
with unauthorized practice of medicine that would endanger 
the health of their citizens. given the unascertained nature of 
the health risks associated with aPR and the importance of 
valid ultrasound images for reproductive healthcare, the fact 
that some are managed to engage in these measures without 
medically licensed professionals associated should raise legiti-
mate concerns. state medical licensing statutes are the precise 
laws to address the problem, and state ags may proceed with 
their enforcement actions with their powers and tools. 

conclusIon 

the debate over abortion is undoubtedly heated on the 
political and legal battlefeld, especially after the release of 
the Dobbs decision in 2022. nevertheless, apart from the 

134 See id. at 138–40. 
135 See id. at 140. 
136 See id. at 143. 
137 See id. at 143. 
138 See id. 
139 See id. at 147. 
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controversy surrounding this topic, questionable CPC prac-
tices can hurt citizens of both pro-life and pro-choice states. 
thus, concerned actors who want to counter these problematic 
practices may need to seek adaptive tools beyond what has 
been proved ineffective before. state ags, as the lawyer of the 
people, are undoubtedly among those actors who can make a 
change. With the powers and tools granted in the position, they 
could look to existing state statutes to regulate CPCs. 

in addition, federal and state legislatures have also chimed 
in. at the federal level, several senators and Congresswomen 
introduced the stop anti-abortion Disinformation act, which 
directs the Federal trade Commission (FtC) to issue and en-
force rules that prohibit misleading or false advertising related 
to the supply of abortion services.140 at the state level, gover-
nor hochul signed a Comprehensive six-Bill Package including 
one bill that directs the new york state Department of health 
commissioner to conduct a study and issue a report examining 
the impact of limited service pregnancy centers.141 With these 
additional resources, state ags and agencies who are also in-
terested in the regulation of CPCs may be able to proceed fur-
ther and protect the health of citizens. 

140 Press Release, senator elizabeth Warren, Maloney, Bonamici, Menendez 
introduce legislation to stop anti-abortion Disinformation by Crisis Preg-
nancy Centers (June  23, 2022), https://www.warren.senate.gov/newsroom/ 
press-releases/warren-maloney-bonamici-menendez-introduce-legislation-to-
stop-anti-abortion-disinformation-by-crisis-pregnancy-centers [https://perma. 
cc/3g8B-nQvR]. 

141 Press Release, n.y. off. of the governor, governor hochul signs nation-
leading legislative Package to Protect abortion and Reproductive Rights for all 
(June  13, 2022), https://www.governor.ny.gov/news/governor-hochul-signs-
nation-leading-legislative-package-protect-abortion-and-reproductive [https:// 
perma.cc/3FWs-h2Bs]. 

https://www.governor.ny.gov/news/governor-hochul-signs
https://perma
https://www.warren.senate.gov/newsroom
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	C. sitting in the CPC: “abortion Pill Reversal” and non-Diagnostic ultrasound 
	1. CPCs’ Practice. in recent years, many CPCs began to promote and administer “abortion pill reversal” (“aPR”) to their visitors.aPR refers to the “experimental administration of high doses of progesterone” to pregnant people who have only taken the first of the two medicines for a medication abortion.Many CPCs claim aPR can “reverse” an abortion, but medical experts state such claims “are not based on science and do not meet clinical standards.”aPR’s effects on the human body are still unascertained, and a
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	another common practice within CPCs is the non-diagnostic ultrasound, which is offered by 56% of CPCs.these “non-diagnostic” ultrasounds cannot detect fetal abnormality or distress, and may lead to inaccurate results about a pregnancy.the american institute of ultrasound in Medicine has warned against the use of ultrasounds for any non-medical purpose: “the use of ultrasound without a medical indication to view the fetus, obtain images of the fetus, or identify the fetal external genitalia is inappropriate 
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	however, fewer than half (47%) of the CPCs in the alliance Report indicated whether they had a licensed medical professional on staff or not, with the rest providing no information about whether there were licensed medical professionals associated with the center at all.only 16% of the CPCs investigated indicated an affiliated physician and 25% indicated an affiliated registered nurse, while none of the CPCs indicated whether licensed medical professionals were employees or volunteers, full- or part-time.an
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	unauthorized practice of medicine. every state has a long history of unauthorized-practice-of-medicine jurisprudence, with state ags as the main enforcers against such practices, which often includes a definition of what constitutes “practice of medicine.” For example, virginia’s medical licensing statute defines the practice of medicine as the “prevention, diagnosis, and treatment of human physical or mental ailments, conditions, diseases, pain, or infirmities by any means or method.”Many states further in
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	since progesterone is a medicine available only through a doctor’s prescription, the CPCs who administer aPR, which is essentially high doses of progesterone, would be engaging in the practice of medicine by the term’s plain language. CPCs which promote the use of aPR may also fall under the scope of state medical licensing statutes that include the presentation of oneself as practicing medicine in their definition of “practice of medicine.” By promoting the use of aPR as a sound method to “reverse” a medic
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	similar to state ags’ uDaP actions, enforcing the unauthorized practice of medicine statutes usually does not pose a First amendment issue.Medical licensing laws have survived most of the constitutional challenges against them, such as claims based on the free exercise of religion and violations of due process.although the threshold determination on whether CPCs are practicing medicine is still not settled, the state ags can proceed to employ their states’ medical licensing laws without much worry about the
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	3. A Case Study of State AG Action. the new york attorney general’s office has provided a path in regulating the unlicensed practice of medicine by the CPCs. in 2013, the former 
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	new york attorney general eric schneiderman issued a subpoena on evergreen association, a CPC network in the new york City area, in order to investigate whether it was engaged in the unauthorized practice of medicine.evergreen, in response, asserted that the subpoena interfered with its First amendment right to free expression and lacked a sufficient factual basis.the issue was brought to the appellate Division of the supreme Court of new york, and the attorney general presented evidence that evergreen’s ce
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	the investigation by the former new york attorney general sheds light on the method to pursue for state ags concerned with unauthorized practice of medicine that would endanger the health of their citizens. given the unascertained nature of the health risks associated with aPR and the importance of valid ultrasound images for reproductive healthcare, the fact that some are managed to engage in these measures without medically licensed professionals associated should raise legitimate concerns. state medical 
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	controversy surrounding this topic, questionable CPC practices can hurt citizens of both pro-life and pro-choice states. thus, concerned actors who want to counter these problematic practices may need to seek adaptive tools beyond what has been proved ineffective before. state ags, as the lawyer of the people, are undoubtedly among those actors who can make a change. With the powers and tools granted in the position, they could look to existing state statutes to regulate CPCs. 
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	in addition, federal and state legislatures have also chimed in. at the federal level, several senators and Congresswomen introduced the stop anti-abortion Disinformation act, which directs the Federal trade Commission (FtC) to issue and enforce rules that prohibit misleading or false advertising related to the supply of abortion services.at the state level, governor hochul signed a Comprehensive six-Bill Package including one bill that directs the new york state Department of health commissioner to conduct
	-
	140 
	-
	141
	-
	-

	140 Press Release, senator elizabeth Warren, Maloney, Bonamici, Menendez introduce legislation to stop anti-abortion Disinformation by Crisis Pregnancy Centers (June 23, 2022), / press-releases/warren-maloney-bonamici-menendez-introduce-legislation-tostop-anti-abortion-disinformation-by-crisis-pregnancy-centers [. cc/3g8B-nQvR]. 
	-
	https://www.warren.senate.gov/newsroom
	-
	https://perma

	141 Press Release, n.y. off. of the governor, governor hochul signs nation-leading legislative Package to Protect abortion and Reproductive Rights for all (June 13, 2022), nation-leading-legislative-package-protect-abortion-and-reproductive [https:// perma.cc/3FWs-h2Bs]. 
	https://www.governor.ny.gov/news/governor-hochul-signs
	-

	1 See Dobbs v. Jackson Women’s health org., 142 s. Ct. 2228, 2279 (2022). 2 Casey tolan, Majlie de Puy Kamp & isabelle Chapman, The Crisis Pregnancy Center Next Door: How Taxpayer Money Intended for Poor Families Is Funding a Growing Anti-Abortion Movement, Cnn (oct. 25, 2022), . 
	1 See Dobbs v. Jackson Women’s health org., 142 s. Ct. 2228, 2279 (2022). 2 Casey tolan, Majlie de Puy Kamp & isabelle Chapman, The Crisis Pregnancy Center Next Door: How Taxpayer Money Intended for Poor Families Is Funding a Growing Anti-Abortion Movement, Cnn (oct. 25, 2022), . 
	1 See Dobbs v. Jackson Women’s health org., 142 s. Ct. 2228, 2279 (2022). 2 Casey tolan, Majlie de Puy Kamp & isabelle Chapman, The Crisis Pregnancy Center Next Door: How Taxpayer Money Intended for Poor Families Is Funding a Growing Anti-Abortion Movement, Cnn (oct. 25, 2022), . 
	-
	-
	https://www.cnn






